IN THE HIGH COURT OF MALAYA AT SHAH ALAM
IN THE STATE OF SELANGOR DARUL EHSAN, MALAYSIA
CIVIL APPEAL NO.: BA-12ANCVC-116-10/2022

Heard Together

CIVIL APPEAL NO.: BA-12ANCVC-118-10/2022

BETWEEN
BUMI GT SDN BHD
(Company No.: 200201029940 / 597603-P) ... APPELLANT
AND

DIY PRINTING SUPPLY SDN BHD
(Company No.: 983005-H) ... RESPONDENT

(In the Sessions Court at Shah Alam
In the State of Selangor Darul Ehsan, Malaysia
Civil Suit No. BA-B52NCVC-36-02/2022

BETWEEN

TENAGA NASIONAL BERHAD
(Company No.: 199001009294 / 200866-W) ... PLAINTIFF

AND

BUMI GT SDN BHD
(Company No: 200201029940 / 597603-P) ... DEFENDANT

(In The Original Action)
AND BETWEEN

BUMI GT SDN BHD
(Company No: 200201029940 / 597603-P) ... PLAINTIFF
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AND

-_—

. TENAGA NASIONAL BERHAD
(Company No.: 199001009294 / 200866-W)
2. ONG SOON SHIUN
(NRIC No. : 821117-02-5343) [or any individual using this identity]

3. DIY PRINTING SUPPLY SDN BHD
(Company No. : 983005-H)

4. LEONG FOOK CHOY
(NRIC No. : 640827-10-6969)

5. CHONG JU-WIN
(NRIC No. : 901210-10-6021) ... DEFENDANTS

(In The Counter Claim)

Decided by the Honourable Sessions Court Judge Puan Azian binti
Othman, on 27" September 2021)

GROUNDS OF JUDGMENT

Introduction

[1] This grounds of judgment is in relation to this Court’s
dismissal of 2 appeals filed by Bumi GT Sdn Berhad (“Bumi GT”)

against the following decision of the Session Court —
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(a) allowing enclosure 25 which is DIY Printing Supply
Sdn Bhd ie the third Defendant in the Counterclaim
(“DIY Printing”) to strike out Bumi GT’s counterclaim.
At the High Court this appeal is registered as BA-
12ANCVC-116-10/2022 (“Appeal 116”); and

(b) dismissing Bumi GT’s application in enclosure 36 to
strike out DIY Printing’s enclosure 25. At the High
Court this appeal is registered as BA-12ANCVC-118-

10/2022 (“Appeal 118”).

[2] After considering the Rekod Rayuan and submissions of the

parties, this Court dismissed Appeal 116 and Appeal 118.

Plaintiff’s pleaded case

[3] In the main action Tenaga Nasional Berhad (“TNB”) sues
BUMI GT for a sum of RM 389,401.60 being loss of revenue suffered
by TNB under section 38 (3), (4) and (5) of the Electricity Supply Act

1990 (“ESA 1990”).
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[4] At all material time Bumi GT is the owner of a shop lot in
respect of a premise with an address at No. 26 Tkt 1, JIn Sungai
Keranji P32/P, Seksyen 32 40460 Shah Alam, Selangor (“Premise”).
Bumi GT is a consumer of TNB for electricity supply to the Premise.
Bumi GT’s account with TNB for the supply of electricity is No. 6140

220099631900.

[5] On 21.01.2020 TNB through its agent had inspected the
meter installation at the Premise and found that the meter

installation at the Premise was tampered with. TNB lodged a police

report on 22.01.2020.

[6] As a result of the tampering, the meter at the Premise failed
to record the correct electricity supplied to the Premise and this led
to a difference between the electricity recorded in the bill that was
issued to the Premise every month and the actual electricity that
was supplied to the Premise. The electricity recorded in the monthly
bill was lesser than the actual electricity supplied. The electricity
supplied but not recorded inclusive of operational costs for the

period 17.02.2018 to 21.01.2020 was RM 389,401.60.
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[7] Via letters dated 14.10.2021 and 14.12.2021 to Bumi GT,
TNB demanded the sum RM 389,401.60. However BUMI GT failed

to heed such demand.

Bumi GT’s pleaded case

[8] Bumi GT admits that they are the owner of the Premise.
However they has never occupied or resided at the Premise as the
Premise was rented out to several tenants over the years. On
several occasions the Premise was unoccupied and vacant without

any tenants.

[9] For the period between 15.07.2019 to 14.07.2020 the
Premise was rented out to an individual known as Ong Soon Shiun
(“OSS”) ie the second defendant in the Counterclaim. OSS held out
and / or represented himself to Bumi GT to be trading as DIY Printing
and acting on behalf of DIY Printing in order to secure the tenancy

of the Premise.

[10] This is evident from the business card supplied by OSS to

one Leong Fook Choy (“LFC”) ie the fourth defendant in the

5
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Counterclaim. LFC is the property agent appointed by Bumi GT to
deal on behalf of Bumi GT in relation of the tenancy of the Premise
with OSS. LFC supplied the business card to Bumi GT. The
business card has OSS’s name and the name of DIY Printing on it.
Thus Bumi GT has no direct communication with OSS until TNB’s

letter of demand which Bumi GT received sometime on 06.02.2020.

[11]  Upon the representation of OSS and LFC that OSS acted on
behalf of DIY Printing to rent the Premise, Bumi GT entered into a
tenancy agreement between Bumi GT and OSS dated 15.06.2019
(“Tenancy Agreement”) for a period of 1 year from 15.07.2019 to

14.07.2020 at a fixed rent of RM 1,000.00 per month.

[12] Among the salient terms of the Tenancy Agreement is that
the Premise is only permitted to be used for the purpose of OSS an
/ or DIY Printing business for printing service and supply. However,
pursuant to TNB’s letter of demand, Bumi GT discovered that OSS
and / or DIY Printing were not carrying out printing services and
supply but were in fact carrying out a cryptocurrency activities. Bumi
GT discovered a number of paraphernalia, equipment and cables

for cryptocurrency activities in the Premise, thus amplifying Bumi
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g m]

GT’s belief that OSS and / or DIY Printing is carrying out unregulated
business mining giving rise to the unlawful and illegal means of the
tampering with TNB’s meter to unjustly enrich OSS and / or DIY
Printing. OSS and / or DIY Printing tampered with TNB’s meter in
order to obtain electricity bills for a lower rate than a rate
commensurate with the actual and correct usage rates of the

electricity set by TNB.

[13] Bumi GT’s search with the Jabatan Pendaftaran Negara
(“JPN”) on OSS shows the said OSS, representing himself as one
Ong Soon Shiun with identity card number “821117-02-5343” did not
exist in the JPN records. On 02.04.2020 Bumi GT lodged a police
report stating OSS has represented himself with a fake or false
identity card which is an offence under the National Registration Act

1959.

[14] By way of letter of demand dated 08.02.2021 Bumi GT
demanded the following against OSS, DIY Printing and LFC —
(@) OSS, DIY Printing and LFC jointly or severally pay

Bumi GT for TNB’s demand;
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(b) OSS, DIY Printing and LFC pay the outstanding
monthly rental from March 2020 until July 2020 in the
sum of RM 5,000.00;

(c) Failure of OSS and / or DIY Printing in paying the said
outstanding rental constitute a breach of the Tenancy
agreement and as such Bumi GT is entitled to forfeit
the security deposit and utility deposit amounting to
RM 4,000.00; and

(d) order that OSS and / or DIY Printing return the keys to
the Premises and deliver vacant possession of the

Premise.

[15]  After the issuance of Bumi GT’s letter of demand, Bumi GT
was informed by one Mr Tong from DIY Printing that OSS was not a
part of DIY Printing to which Bumi GT already had knowledge from
Bumi GT’s search with the Suruhanjaya Syarikat Malaysia (“SSM”)
on DIY Printing. The search shows that OSS is not a director nor

shareholder of DIY Printing.

[16] However Bumi GT is not in the position to confirm if OSS is

or is not a representative of DIY Printing. Mr Tong also informed
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Bumi GT’s solicitor that that is the second incident in which OSS had
fraudulently represented himself to be from DIY Printing. Mr Tong

had lodged a police report on 11.02.2021.

[17] However Bumi GT is convinced of DIY Printing’s involvement
due to the following reasons —
(a) delivery of Bumi GT’s letter of demand to OSS sent to
the address as stated in his identity card ie 1-05, Blok
A, Jalan Perdana 9, Pandan Perdana 553300 Kuala
Lumpur was unsuccessful due to the premise being
closed;
(b) however delivery of the same to OSS sent to DIY
Printing business address at No. 30 Ground Floor,
Jalan Tiara 4, Bandar Baru Klang, 41150 Selangor
Darul Ehsan (“DIY Printing Business Address”) was
successful and received by OSS and signed by OSS
as the alternate and / or misspelled “Ong Soon Shuin”;
(c) delivery of Bumi GT’s letter of demand to DIY Printing’s
registered address at No. 31A, Jalan Satu, Kawasan
16, Berkely Town Centre, 41300 Klang Selangor Darul

Ehsan was unsuccessful due to error in address; and
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(d) delivery of Bumi GT'’s letter of demand to OSS sent to
DIY Printing Business Address was successful and
received by OSS as the alternate and / or misspelled

“Ong Soon Shuin”.

[18] With regards to LCF, Bumi GT claim that as a real estate
negotiator to secure the tenancy of OSS and / or DIY Printing with
Bumi GT, LCF has failed to exercise all reasonable care and skill,
professional or otherwise in carrying out the due diligence. In
breach of contract, LCF failed to discover and / or advise Bumi GT

of the identity of the tenant ie OSS and / or DIY Printing.

[19] The fifth defendant in the Counterclaim, Chong Ju-Win
(“CJW?”) is not known to Bumi GT. Bumi GT is also not aware of the
exact nature of the relationship between OSS and CJW. However
CJW had made a payment of RM 7,000.00 being the outstanding
rental payment for 7 months from August 2019 until February 2010
on behalf of OSS and / or DIY Printing. There was no context and /
or information given by either OSS and / or DIY Printing as to why

the outstanding rental was paid by a person unknown to Bumi GT.
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[20] Bumi GT was not aware and not present during the
inspection done by TNB on the meter at the Premise. As such Bumi
GT was not afforded the opportunity to verify the purported
inspection ie whether it was conducted in compliance with written

law or with propriety.

[21]  In this respect Bumi GT claim, among others, that TNB is
negligent in monitoring the actual consumption of the residents in
the area to ensure there is no tampering of meters Bumi GT denies
any act of tampering. TNB also failed to notify Bumi GT at the
earliest opportunity when it realized there was or there may have
been discrepancies in the meter reading at the Premise. Details of
TNB alleged failure is set out at paragraphs 76 — 87 of Bumi CT'’s

Defence and Counterclaim (“Counterclaim”).

[22] It is also the pleaded case of Bumi GT that there is a
conspiracy between OSS, DIY Printing, LFC and CJW to facilitate
the obscuring and suppression of the real identity of OSS to the
detriment and damage of Bumi GT. It is also their pleaded case that
there is a conspiracy between OSS, DIY Printing, LFC, CJW and

TNB to facilitate the concealment of the cryptocurrency activities of
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0SS, DIY Printing, LFC and CJW to the detriment and damage of

Bumi GT.

[23] The tenant at the material time ie OSS had approached Bumi
GT’s representative to discuss matters pertaining to TNB'’s letter of
demand. OSS informed Bumi GT’s representative not to take any
action in relation to TNB letter of demand and stated that he has a
connection with TNB that will assist him settling TNB’s letter of
demand. However OSS did not take any action to resolve TNB'’s

demand.

[24] It is Bumi GT’s position that OSS and / or DIY Printing is
responsible for giving rise to TNB letter of demand because the
period of unrecorded electrical consumption overlaps with the
tenancy period in which the said OSS and / or DIY Printing was a
tenant at the Premise. Thus it is OSS and / or DIY Printing

responsibility to indemnify Bumi GT against TNB demand.

[25] Bumi GT's claim against all the defendants in the
Counterclaim is set out at paragraph 96 of the Counterclaim. It

includes among others, for an order that DIY Printing, LFC and CJW

12
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jointly or severally pay the sum of RM 389,401.60 with interest and
costs to TNB and be ordered to indemnify Bumi GT from all
damages, interest and costs arising in the Counterclaim and the

main action.

Appeal 116

[26] The grounds forwarded by DIY Printing’s to strike out Bumi
GT’s Counterclaim against them may be summarized as follows —

(a) all the defendants in the Counterclaim is not known to
DIY Printing and DIY Printing has no dealings with
them;

(b)  DIY Printing did not sign and / or has not authorize any
party to represent them to sign the Tenancy Agreement
in respect of the Premise;

(c) DIY Printing has no connection whatsoever with OSS.
The search conducted by Bumi GT shows OSS has no
connection, either as a director or shareholder, in DIY
Printing;

(d) DIY Printing has lodged a police report on 11.02.0201

upon being informed that their name was wrongfully

13




used in the transactions relating to the tenancy
agreement after having received a letter dated
08.02.2021 from Bumi GT’s solicitor;

(e) Bumi GT has no locus to initiate this action against DIY
Printing; and

(f)  Bumi GT failed to plead particulars of conspiracy.

[27] Bumi GT’'s grounds resisting enclosure 25 may be
summarized as follows —

(a) cause of action against DIY Printing is one of
conspiracy between DIY Printing and the other
defendants in the Counterclaim with intention to cause
injury and losses to Bumi GT. As such DIY Printing’s
contention that they are not a party to the Tenancy
Agreement must fail;

(b) the Counterclaim shows DIY Printing and OSS
colluded and conspired to suppress the identity of OSS
and his participation in the tampering of TNB’s meter;
and

(c) there is a conflict of evidence in relation to the service

of Bumi GT’s letter of demand and the statements

14
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made by DIY Printing’s in the police report lodged by
them and their averment in the affidavits supporting

enclosure 25.

The law

[28] The Supreme Court in Bandar Builder Sdn Bhd & Ors v
United Malayan Banking Corporation Bhd [1993] 3 MLJ 36 held
that the summary procedure under Order 18 rule 19 of the Rules of
Court 2012 (“RoC 2012”) can only be adopted when it can be clearly
seen that a claim or answer is on the face of it ‘obviously

unsustainable’.

[29] The Courts of Judicature Act and RoC 2012 provides an
appeal shall be way of rehearing. An appeal should not be regarded
as a reviewing of the exercise of the trial Judge’s discretion (Ruslan
Baharin Industries Sdn Bhd & Ors v Government of Malaysia

[2009] 5 MLJ 63).

15
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This Court’s findings

Whether the Plaintiffs’ claim is obviously unsustainable?

[30] Bumi GT’s cause of action against DIY Printing is conspiracy
by DIY Printing together with the other defendants in the

Counterclaim with the intention to injure Bumi GT.

[31] As stipulated in Order 18 rule 19 (2) of the RoC 2012, for the
purpose of determining whether any pleading discloses reasonable
cause of action or defence, no evidence shall be admissible. Thus
this Court will only consider the pleadings, ie the Defence and
Counterclaim of Bumi GT to determine whether the said claim

discloses no reasonable cause of action.

[32] The following provisions in the RoC 2012 relating to the

content of pleadings is relevant and applicable —

Order 18 rule 7

7. Facts, not evidence, to be pleaded (O. 18r. 7)

16
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(1) Subject to the provisions of this rule and rules 10, 11 and
12, every pleading shall contain, and contain only, a
statement in a summary form of the material facts on
which the party pleading relies for his claim or defence, as
the case may be, but not the evidence by which those facts
are to be proved, and the statement shall be as brief as the
nature of the case admits.

Order 18 rule 12 (1)

12. Particulars of pleading (O. 18r. 12)

(1) Subject to paragraph (2), every pleading shall contain
the necessary particulars of any claim, defence or other
matter pleaded including, without prejudice to the generality

of the foregoing words-

(a) particulars of any misrepresentation, fraud,
breach of trust, wilful default or undue influence on which

the party pleading relies;

(b) where a party pleading alleges any condition of the
mind of any person, whether any disorder or disability of
mind or any malice, fraudulent intention or other
condition of mind except knowledge, particulars of the

facts on which the party relies.

S/N 330qrrkJHKKPH4UvgKGgHg
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[33] In Renault SA v. Inokom Corp Sdn. Bhd. [2010] 5 CLJ 32,
[2010] 5 MLJ 394 the Court of Appeal held just as fraud must be
pleaded with great particularity, so must the constituent ingredients
of the alleged conspiracy. It held the following elements must be

specifically pleaded where tort of conspiracy is the cause of action

(@) one must plead and state precisely the agreement
between the defendants to conspire and the purpose
or objects of the alleged conspiracy;

(b) it is trite that the agreement to injure must come first
(in other words the agreement should have
crystallized) before the alleged unlawful acts are done
in execution or pursuant to the agreement; and

(c) the “agreement” to injure is not limited to a signed and
sealed agreement but any informal agreement,
including a combination of efforts of the alleged co-

conspirators.

[34] Having perused Bumi GT’s Counterclaim, this Court found

the Counterclaim has failed to plead precise and specific facts in

18
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respect of the agreement between DIY Printing and OSS and the

other defendants to injure Bumi GT.

[35] It is Bumi GT's case that OSS is DIY Printing’s
representative and that OSS has induced Bumi GT to enter into the
Tenancy Agreement. However Bumi GT’s own search with SSM
shows OSS is neither a director or a shareholder with DIY Printing.
Bumi GT's search with JPN shows Ong Soon Shiun with identity
card number “821117-02-5343” did not exist and this has caused
Bumi GT lodging a police report stating OSS has represented

himself with a fake or false identity card.

[36] Bumi GT admit they are not in the position to confirm if OSS
is or is not a representative of DIY Printing. However, Bumi GT insist
DIY Printing is involved because their letter of demand addressed
to OSS at DIY Printing Business Address was successfully delivered

and received by OSS and signed by OSS.

[37] It is evident from the Counterclaim, the crux of Bumi GT’s
complaint is that DIY Printing and OSS has colluded and conspired

to suppress the identity of OSS and his participation in the tampering

19

4 SIN 330qgrrkJHKKPH4UvgKGgHg
i Note : Serial number will be used to verify the originality of this document via eFILING portal

22



g m]
2

i

with TNB’s meter.  However Bumi GT did not in their Counterclaim
plead and state precisely the agreement between DIY Printing, OSS
and the other defendants to injure Bumi GT. No facts were pleaded
in the Counterclaim to show that before the alleged conduct of
tampering with TNB’s meter (ie the alleged overt act), DIY Printing,
OSS and the other defendants has, formally or informally, agree to

act together with the intention of causing injury to Bumi GT.

[38] Bumi GT’s admission that they are not in the position to
confirm if OSS is or is not a representative of DIY Printing and the
undisputed fact that OSS is not a director nor a shareholder of DIY
Printing appears to be the explanation as to no specific facts of
agreement to injure is set out in Bumi GT’s Counterclaim. The
telephone call made by DIY Printing’s representative to Bumi GT's
solicitor after being served with Bumi GT’s letter of demand and the
lodgment of a police report by the said representative as directed by
Bumi GT's solicitor appears to negate the existence of an
agreement between DIY Printing and OSS to tamper with the TNB’s

meter with the intention of causing damage and losses to Bumi GT.

20
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[39] Bumi GT’s assertions that OSS represented himself as an
employee and / or owner of DIY Printing (for the purpose of inducing
Bumi GT to sign the Tenancy Agreement) and / or that Bumi GT’s
Letter of Demand to OSS addressed at DIY Printing Business
Address was successfully delivered and received by OSS cannot be
construed as an agreement between DIY Printing and OSS to injure
Bumi GT. In any event it is not Bumi GT’s pleaded case that by the
said conduct of DIY Printing and OSS both parties have manifested
an agreement to tamper with the TNB’s meter for the purpose of
injuring Bumi GT. Also, the name of DIY Printing which appears in
the Tenancy Agreement though may appear to indicate there is a
relationship between DIY Printing and OSS, such fact is not
sufficient to indicate both parties have agreed to injure Bumi GT by
tampering the said TNB’s meter. In any event the law requires the
agreement to conspire ie the intention to agree to cause injury must
be set out and specifically pleaded and such agreement cannot be
a conjecture formed from the general facts pleaded in the

Counterclaim.

[40] Since one of the fundamental element of conspiracy to injure

ie the agreement (formal or informal) to inflict injury or damage is

21
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not specifically and properly pleaded, Bumi GT will be estopped
from raising facts or evidence which relate to such an agreement
between DIY Printing and OSS or between DIY Printing and the
other defendants to impair or damage Bumi GT. Parties are bound
by their pleadings (Iftikar Ahmed Khan v Perwira Affin Bank Bhd
[2018] 1 CLJ 415), without pleading specific, material and relevant
facts of an agreement to injure Bumi GT the allegation of conspiracy
between DIY Printing and OSS must necessarily fail. Under such
circumstances, Bumi GT's Counterclaim discloses no reasonable
cause of action premised on tort of conspiracy to injure against DIY
Printing. As such Bumi GT’'s Counterclaim is obviously

unsustainable.

Appeal 118

[41] By way of enclosure 36, Bumi GT sought for an order that
DIY Printing’s application in enclosure 25 be struck out and for an
order they be given leave to cross-examine the deponent of DIY

Printing’s affidavits filed in respect of enclosure 26 and 31.
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[42] Itis contended that enclosure 25 is an abuse of the process
of the Court due to DIY Printing affirming contradicting and false
statements in its affidavit to avoid judicial scrutiny over its role or
relationship with OSS. Thus the Court has the inherent power to
strike our DIY Printing’s application to strike out Bumi GT'’s

Counterclaim.

[43] Inthis respect, Bumi GT admits there is no specific provision
in the RoC 2012 that empowers such application as in enclosure 36
and because there is a lacuna in the RoC 2012, therefore the
inherent jurisdiction of the Court ought to be invoked to strike out

enclosure 25.

[44] It is to be noted from the grounds stated by Bumi GT in
enclosure 36, the crux of Bumi GT’s complaint against DIY Printing
is in respect of the latter purported false averments and
contradiction in 2 affidavits deposed by one Mr Phidal Tong Hooi Tat
(“Mr Tong”) a director of DIY Printing. The 2 affidavits are
enclosures 26 and 31. Both affidavits will be referred to collectively

as “Impugned Affidavits”.
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[45] It is contended by Bumi GT that DIY Printing’s reliance on
the Impugned Affidavits is a blatant act of perverting the
administration of justice. By that reasoning, Bumi GT is saying the

Impugned Affidavits is against morality and / or law.

[46] Under such circumstances this Court is of the considered
view there is no lacuna in the RoC 2012 to address such a situation
and there is no reason for the Court to be moved to invoke its
inherent power. Bumi GT ought to have invoked Order 41 rule 6 of
the RoC 2012 for the Impugned Affidavits to be strike out on the
ground that the same is scandalous. Since the said Order 41 rule 6
is a specific provision which would be relevant and applicable to
address Bumi GT’s grievances in respect of the Impugned Affidavit,
it is not open to Bumi GT to ignore such express provision and
persuade the Court to exercise its inherent power as to do so would
tantamount to making its own rules of practice and procedure
inconsistent with the existing written rules and time-honoured
practices (Yomeisho Seizo Co Ltd & Ors v Sinma Medical

Products (M) Sdn Bhd [1996] 2 MLJ 334).
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[47] Furthermore, by applying Order 41 rule 6 of the RoC 2012,
it would only relate to the relevant averments in the Impugned
Affidavits which Bumi GT claim to be false and contradicting and if
a case is made out that the averments made is scandalous then
such averments may be strike but it is not necessary to strike out
the whole of the Impugned Affidavits (Oh Kuang Liang -v-
Associated Wood Ind Sdn Bhd [1995] 2 CLJ 961, [1995] 4 MLJ

390), what more enclosure 25 itself as prayed by Bumi GT.

[48] With regards to Bumi GT’s application to cross-examine the
deponent ie Mr Tong of enclosures 26 and 31, in view of the fact that
Bumi GT’s Counterclaim against DIY Printing is struck out on want
of reasonable cause of action, the issue of cross-examining the said
deponent is no longer relevant. The fact that Bumi GT failed to set
out specifically material and relevant facts of the agreement made
by DIY Printing and OSS or DIY Printing with the other defendants
to cause injury or damage to Bumi GT by tampering TNB’s meter
shows Bumi GT’s allegations of conspiracy against the defendants

and in particular against DIY Printing would necessarily fail.
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Conclusions

[49] Premised on the reasons stated above Appeal 116 and

Appeal 118 was accordingly dismissed and decision of the lower

Court affirmed.
JUDGE
HIGH COURT
DATED 22 JULY 2024
Counsels:
Appellant o Mr Farez Mohd Ali Jinnah & Ms Nadhirah
Amalina Abdul Rahman. of Messrs Farez
Jinnah
Respondent : Mr Lim Jae Han of Messrs Lim Yeoh &
Partners
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