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Introduction
1.

These are my grounds after a full trial of the action. The trial took
place on 26 October 2016, 17 and 24 November 2016. Three
witnesses testified on behalf of the plaintiff and six witnesses testified
on behalf of the defendants. The plaintiffs pleaded case against the
defendants is for (i) invasion of privacy, (ii) misuse of personal
information,

(iii)

defamation,

(iv)

misrepresentation

and

(v)

alternatively, negligence.

2.

The plaintiff and the first defendant ("D1") were married for about
seven (7) years before they were divorced. Dl is an officer with
Tentera Laut Diraja Malaysia ("TLDM"). The plaintiff married Dl
on 22 October 2003. This was the plaintiffs third marriage. As for
Dl, this was his second marriage. The plaintiffs marriage to Dl
ended in divorce on 29 April 2010.
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3.

On 21 April 2013 D1 married Sujaihah Bte Abdul Ghafar (No. K./P:
830716-02-5100)

("Puan

Sujaihah"). D1's marriage to Puan

Sujaihah is his third marriage. TLDM maintains a human resources
information system which contains all the personal details of its staff
including details of the spouses and ex-spouses.

4.

The plaintiff alleges that false and untrue information regarding her
post-divorce marital status with D1, was kept in TLDM's human
resources information system for a period of time after she and D1
had been divorced. The false and untrue information in the human
resource information pertained to the plaintiffs name, marital status
with her ex-husband, her designation and residential address. For
purposes of this judgment, I shall refer to the information collectively
as "the erroneous information". I will now proceed to describe in
detail, the parties and identify the problem.

The parties and personalities
5.

The plaintiff is a businesswoman and is the managing director of
Wisma Denmark Sdn Bhd. She is the daughter of the late Tan Sri
Ibrahim Mohamed who was well known in the Malaysian corporate
arena. D1 is a senior officer of TLDM. TLDM is under the purview
of the Government of Malaysia (the second defendant - "02") and
the Armed Forces Council (the third defendant - "03").
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6.

Dl is presently a Commander in TLDM. The plaintiff married the
first defendant ("D1") on 22 October 2003. The plaintiffs marriage
to Dl lasted about seven years. Their marriage was dissolved on 29
April 2010 by way of <'.5 urat Akuan Ceraz" under the Islamic Family
Law (Federal Territories) Act 1984.

7.

On 21 April 2013, Dl married Puan Sujaihah whose address is at
D25-1, The Saffron at Sentul East, No.1 Jalan Sentul Indah, Kuala
Lumpur. Dl's marriage to Puan Sujaihah is evidenced by a "Surat
Perakuan Nikah" dated 21 April 2013. All of these personal details are

seemingly mundane but in the context of the present suit, they are
apparently significant as they form the factual basis and edifice of the
plaintiffs claim. In this judgment, a reference to TLDM is a collective
reference to D2 and D3. I turn now to the problem, which
precipitated the filing of this suit.

The problem
8.

TLDM maintains a human resource information system or "Sistem
Maklumat Sumber Manusia" ("the HR Info system") containing the
personal details of its personnel and their spouses/ ex-spouses and
children. The HR Info system is an internal system (intranet system)
and is not open or available to the public. As such, the persons who
can access and view the system are limited to staff of TLDM only.
The HR Info system has two levels of viewing. One is the

"administrator's view" and the other is the "user view".
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9.

In this suit, the plaintiff initially made no distinction between
administrator view and user view and claimed that the HR Info
system contained the erroneous information.

10.

However, during the trial, the plaintiff accepted that when she went
to the TLDM's office to check on the information, she was shown
the administrator's view of the HR Info system which did not
contain any incorrect information as regards Dl 's marital status and
information regarding his spouse. The gravamen of the plaintiffs
claim in the present action is that although she divorced Dl on 29
April 2010, the HR Info system continued to portray the plaintiff as
still being married to D1. However, it is quite clear that the erroneous
information was only reflected in the user view and not in the
administrator's view.

11.

The plaintiffs specific complaint is that the HR Info system (until it
was recently rectified - after this suit was filed), showed that the
plaintiff was still married to Dl and has an address at D25-1, The
Saffron at Sentul East, No.1 Jalan Sentul Indah, Kuala Lumpur.
Quite obviously, both these facts are untrue. Apart from the name
and address of Dl's spouse, the photograph of Dl's spouse is also
shown in the HR Info system. In this regard, to add insult to injury,
the photograph of Dl's wife as depicted in the HR Info system was
that of Puan Sujaihah, whilst the name of the spouse was that of the
plaintiff.
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12.

As such, the plaintiff was livid that the HR Info system contains such
untrue information with regards to her address and her marital status

vis-a-vis D 1.

13.

According to the plaintiff's pleaded case, the erroneous information
in the HR Info system had been published to third parties. Hence,
the plaintiff claims that she has been defamed and/ or put to mental
stress and anxiety. The plaintiff therefore mounted this claim against
the defendants based on the following causes of action:(i)

Invasion of privacy;

(ii)

Misuse of personal(private) information;

(iii)

Defamation;

(iv)

Misrepresentation; and

(v)

Further and/ or in the alternative, negligence.

The plaintiffs claim (per the statement of claim - "SOC")
14.

I turn now to the plaintiff's pleaded case vis-a-vis, D1. The starting
point in her claim against D 1 1nay be gleaned from the following
paragraphs in the SOC:

"7.

Therefore, the Plaintiff is claiming that the 1st Defendant and 3rd
Defendant inter alia wrongfully misused her name, identity and
her personal information, invasion of privacy and dignity and
her personal information, passing off the Plaintiff's name and
identity and giving false representation to the public/third
parties.
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8.

Further, the Plaintiff is claiming that the Defendants were
negligent in using the name, identity and information of the
Plaintiff wrongfully because the Defendants failed to update
the information in the said Information System and also
defamed the Plaintiff.

9.

The 2nd Defendant and/or 3rd Defendant are also responsible and
jointly responsible with the abovementioned l " Defendant as
principal and/or under "vicarious liability" for the conducts of the
I st Defendant."

[emphasis added]

Dl's role
15.

Throughout the trial, the plaintiff appeared to be quite convinced
that D1 was behind the retention of the erroneous information in the
HR system. In this regard, it is relevant to refer to the following
paragraphs in the SOC where the plaintiff alluded to D1 's alleged role
in respect of the erroneous information in the HR Info system:-

"13.

The Plaintiff states that her name has been misused as follows via
the search in the Human Resource Information System of the Royal
Malaysian Navy (hereinafter referred as "the said Information
System") on the 1st Defendant's name and/or the 1st Defendant's
particulars on April, 2015 which can be searched by inter alia any
party and/or anyone in the Royal Malaysian Navy:
"Keluarga
Status/Tarikh Perkahwinan
Name Isteri/Suami

Pekerjaan Isteri/Suami
Alamat Jsteri/Suami

JumlahAnak
No.Tel

KAHWIN (Tarikh: 21/04/2013)
AISHAF FALINA BT
IBRAHIM
(PERKAHWINAN KEDUA)
PENGARAH URUSAN
WISMA DENMARK
NO E2D-18-3, THE SAFFRON
NO. 1, JALAN SENTUL
INDAH EAST, 51100
KUALA LUMPUR
1 ORANG
012-5553448
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Email
14.

15.

16.

17.

ismail. othman@navy.mil. my"

The Plaintiff believes and states that the 1st Defendant had inter
alia used the name and the private information of the Plaintiff and
the Plaintiff's good name and reputation and for his own benefit
in the Royal Malaysia Navy, including for the purpose of promotion
and to obtain a good name.
The Plaintiff had also obtained information that the 1st Defendant at
all material times informed third parties that he is the son in law of
Tan Sri Ibrahim Mohamed and the Plaintiff's name is the name of his
wife.
Based on the said Information System at paragraph 13 above, interalia:(i)

The Plaintiff purportedly is alleged to be the current wife of
the 1st Defendant which is a false and/or untrue information;

(ii)

The Plaintiff purportedly is alleged to be married to the 1st
Defendant on 21/4/2013 which is a false and/or untrue
information;

(iii)

The 1st Defendant was stated to be currently in the "second
marriage" with the Plaintiff, which is believed to be a false
and/or untrue information;

(iv)

The 1st Defendant purportedly is married with someone
holding the position of Managing Director of Wisma Denmark
which is also a false and/or untrue information;

(v)

That the Plaintiff purportedly has a joint address with the 1st
Defendant currently at "No. E2D-18-3, The Saffron, No. 1,
Jalan Sentul Ind ah East, 51100 Kuala Lumpur" (hereinafter
referred to as "the said Saffron address") which is also a false
and/or untrue information; and

(vi)

That purportedly and give the impression that the Plaintiff is
currently staying with the I st Defendant as "husband and wife"
at the said Saffron address which is also a false and/or untrue
information/impression.

The Plaintiff states that the said information and the said false
and/or untrue impression were entered in bad faith by the 1st
Defendant for his own benefit and the Plaintiff's personal
information and/or the abovementioned impression were inter-alia
wrongly represented by the Defendants as explained on the above.
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18.

Therefore, the Plaintiff states that the 1st Defendant and/or the 3rd
Defendant (who is responsible for the administration of the Royal
Malaysian Navy) have inter-alia:
and

(i)

Wrongfully use the name,
information of the Plaintiff;

(ii)

Invaded the Plaintiff's privacy and dignity and her
personal information;

(iii)

Misuse the Plaintiff's personal information;

(iv)

Gave a false and/or untrue representation by misusing the
name, identity and personal information of the Plaintiff;

(v)

Unfairly treated the Plaintiff by using the name, identity and
personal information of the Plaintiff, without her knowledge
and/or her approval;

(vi)

Passed off the Plaintiffs name and identity as the name and
identity of the 1st Defendant's wife; and

(vii)

Furnished false and/or untrue information and/or impression to
third parties.

identity

personal

19.

The Plaintiff states that it is impossible for the false and/or untrue
information to be recorded in the said Information System, unless
the information was allowed by the 1st Defendant and/or agreed
and furnished by him.

20.

Moreover, the Plaintiff learns that the 1st Defendant is the Chief
Secretary of the Media Management and/or the Director of the TLDM
Media Management in the Royal Malaysian Navy."

[emphasis added]
16.

For his part, D1 maintained that he had no role in relation to what
goes into the HR Info system. And in so far as D2 and D3 are
concerned, their common position is that there was a glitch in the
HR Info system and the glitch was caused by a "source code". As
such, D1 says he is exonerated. D1 also maintains that he derived no
benefit from using the plaintiff's name in the HR Info system.
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17.

Further, he maintained that he is only in charge of media matters in
TLDM and has no jurisdiction over matters pertaining to the records
of the Royal Malaysian Navy.

18.

In opposing the claim, counsel for D1 said that the cause of action
that the plaintiff is relying on (invasion of privacy) is not actionable in
Malaysia as it has not been recognized as a tort. It was also suggested
that the plaintiff has no evidence to link D1 to the erroneous
information in the HR Info system.

19.

20.

But, according to the plaintiff, D1 cannot credibly deny that;
"(i)

he is the only party who can supply the necessary
personal information for the HR Info system since
he is the officer who could supply his personal biodata and/ or details including details of his wife/ exwife for entry into the HR Info system;

(ii)

he holds a high position in the TLDM where he is
pleaded as the Ketua Sekretariat Pengurusan Media
clan/ atau Pengarah Pengurusan Media TLDM.

In this regard, counsel referred to the averment in paragraph 20 of
the statement of claim which was apparently brushed off and/ or
avoided in paragraph 18 of D1 's defence as being "irrelevant".
Counsel emphasised that D1 held the position of "Ketua Sekretariat
Pengurusan Media TLDM" which is a very high position and/ or in a
position of power in relation to the HR Info system.
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21.

Counsel for the plaintiff also submitted that it is unbelievable and/ or
unusual that such basic personal particulars of the plaintiff can be in
the domain of the HR Info system which is accessible by all the
members of TLDM from about 2010 and 2013 until about the time
this suit was filed in 2015 i.e. for such a long time without any
remedial action by the defendants, particularly D 1 himself.

22.

Counsel emphasized that D1 would be aware of it and would not
have allowed such "wrong" and/ or "untrue" particulars to reflect
about himself and ought to have removed it much earlier, unless of
course he wanted these "wrong" particulars to remain in the HR Info
system. In support of her theory that D1 was "responsible" for the
retention of the erroneous information in the HR Info System, the
plaintiff has further pleaded that D1 is prone to informing third
parties that he is the son-in-law of the late Tan Sri Ibrahim Mohamed
(plaintiffs father) and/ or prone to using the plaintiffs name (see:
paragraph 15 of the SOC).

Issues to be tried

23.

At the end of the trial, the issues to be tried were reformulated as
follows:(a)

Is there any evidence to show that D1 was
"responsible" for the erroneous information being
retained in the HR Info system after his divorce

with the plaintiff?
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(b)

Is there any evidence that D 1 "benefited" from the
erroneous information being retained in the HR
Info system after his divorce from the plaintiff?

(c)

Is there evidence that D1's chances of promotion
would be affected if the HR Info system shows that
he had been married 3 times?

(d)

D1's involvement - whether the plaintiff has
proven on a balance of probabilities D1's
involvement or culpability vis-a-vis the retention of
erroneous information concerning the plaintiff in
the HR Info system?

( e)

If plaintiff does not succeed in her claim against
D1, then are D2-D3 liable for the retention of
erroneous information concerning the plaintiff in
the HR Info system?

(f)

Based on the evidence, are D2-D3 liable for:
a)
b)
c)
d)
e)

(g)

Invasion of privacy; and/ or
Misuse of personal information; and/ or
Defamation; and/ or
Misrepresentation; and/ or
Negligence.

Does D1 have a duty of care towards plaintiff to
ensure that plaintiffs details are properly undated in
the HR Info system?
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(h)

Has TLDM proven that the erroneous information
concerning the plaintiff was in the HR Info system
(user view) because of a glitch caused by the source
code?

(i)

Does TLDM owe a duty of care to the ex-spouse of
its officers to ensure that the personal details of an
ex-spouse are properly updated in the HR Info
system?

(j)

Is the association or juxtaposition of the plaintiffs
name and designation with Puan Sujaihah's photo
and her residential address, "defamatory" of the
plaintiff?

(k)

Since the HR Info system has been updated (after
the suit was filed), and, in the event the plaintiff
succeeds in any of her causes of action against
defendants, whether she is still entitled to the reliefs
in paragraph 35 (i)-(vi) SOC?

(1)

Assuming the plaintiff succeeds in any of her causes
of action against the defendants, then what is the
appropriate quantum of damages that should be
awarded?
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(m)

Given that the plaintiff was unaware that the HR
Info system had contained erroneous information
concerning her marital status with D1, until she was
tipped off by someone in TLDM on 27 April 2015
(see: p.14 Bl - plaintiffs police report) - what
damages has she suffered by reason of the
information being kept in the HR Info system until
it was rectified sometime in 2016, after the suit was
filed?

The evidence
24.

The witnesses who testified are as follows:-

Witness
Statement
Bt PW1A

Witness

Name

PW1

Aishaf Falina
Dato'
Ibrahim
Dato' Mahadhir Bin Mahideen
Leong Mun Foong
Ismail Bin Othman
Lt. Kdr. Shahrul Effendy bin
Sapari
Komander Mohd Arif bin
Yusof
Abdul Razak bin W agiman
Lt. Hasnul Azizi bin Zulkiflie
Lt. Azmi bin Arifin

PW2
PW3
DW1
DW2
DW3
DW4
DW5
DW6

PW2A
PW3A
DW1A
DW2A
DW3A
DW4A
DWSA
DW6A
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Plaintiff's evidence
25.

The salient parts of the plaintiffs evidence are as follows:

"Dato', can you inform this Court why you filed this suit?
I found out on/or about 27/4/2015 that my name and identity has been
wrongfully used in the Human Resource Information System Record of
the Royal Malaysian Navy ("the said Information System") relating to the
1st Defendant's data where false and/or untrue information had been
published to the third parties amongst others that the 1st Defendant and I
were still represented and portrayed as a husband and wife and allegedly
still staying together. As recent as 4/5/2015, the said false and/or untrue
information remained in the said Information System as can be seen from
the screenshot of the said Information System in B 117.

How do you know whether the 1st Defendant was involved?
It is only logical that the l st Defendant supplied my name, identity and
personal information to the 3rd Defendant in order to complete his own
data in the said Information System. Apart from the I st Defendant, no one
else could do this.

Further, the I st Defendant held a high position in the Navy i.e. "Ketua
Sekretariat Pengurusan Media TLDM" and/or "Pengarah Pengurusan
Media TLDM" until 2015.
Further as weJI, the 1st Defendant has the propensity to use my name
and/or to benefit from my name and/or family background as explained
above.

How are the 2nd and 3rd Defendants involved?
The Royal Malaysian Navy is under the power and responsibility of the
2nd Defendant (Government of Malaysia) and the 3rd Defendant
(Malaysian Armed Forces Council) and they are responsible for the wrong
and/or false information in the said Information System.

Have you done anything to report the matter?
Yes, I have lodged a police report on 20/5/2015 in Bl/14-16 stating
amongst others that my personal information has been misused by the 1st
Defendant for his personal gain and directly provided false/untrue
information in the said Information System where such wrong/untrue
information had been used and published by the Defendants to the entire
members of the Royal Malaysian Navy.
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Subsequently, I went to the Royal Malaysian Navy's Office on 5/5/2015
and had tried to report and give the correct information but subsequently,
still found that my information is still the same and wrong on the said
Information System. This can be clearly seen from the "print-screen"
taken from the said Information System on 6/5/2015 at B 1/8, which is one
day after I went to the Royal Malaysian Navy's Office.
After that, I have instructed my solicitors, Messrs Justin Yoon Chooi &
Wing to issue letters of demand dated 20/5/2015 in B 1/9-13 respectively
to the 1st Defendant and the Royal Malaysian Navy demanding amongst
others for the said information to be corrected in the said Information
System and to undertake that my name will not be misused again and/or
inter-al ia for a sum of money offered by the said Defendants as damages.
My solicitors had again pursuant to my instructions issued another letter
dated 16/6/2015 to the 1st Defendant enclosing the earlier letter dated
20/5/2015 by way of "Certificate of Posting" to the 1st Defendant since
the earlier letter to him sent by way of registered post had been returned.
This can be seen at B 1/17-20.
The Defendants made no effort to respond to the various letters of demand
issued to them before this Suit began. They basically ignored them.
Therefore, I filed this Suit.
The Defendants had prior to this Suit already published false and/or untrue
information using the said Information System for a long time to at least
all members of the Royal Navy who can access the same.

Do you know what are the said false and/or untrue information
published in the said Information System?
I refer to the "print-screen" taken from the said Information System on
4/5/2015 and 6/5/2015 at Bl/7 + Bl/8. Based on the information set out in
the said Information System which is available and published to and/or
accessible by all members of the Navy, I state amongst others that:
(i)

I was portrayed as the current wife of the I st Defendant which is a
false and/or untrue information;

(ii)

I was portrayed as cohabitating with the I st Defendant at the
address known as "No. E2D-18-3, The Saffron, No. 1, Jalan Sentul
Indah East, 51100 Kuala Lumpur" ("the Saffron Address") which
is a false and/or untrue information;

(iii)

I was portrayed as having married the 1st Defendant on 21/4/2013
which is a false and/or untrue information;

(iv)

The 1st Defendant had purportedly married me as his "2nd
marriage" which is a false and/or untrue information; and
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(v)

The 1st Defendant is currently married with someone (me) who
holds the position of "Managing Director of Wisma Denmark"
which is a false and/or untrue information.

How has all these affected you?
I was traumatized and felt betrayed. My privacy, dignity and personal
information had been invaded where my name and identity was passed off,
giving false representation to the public/third parties.
I was affected emotionally and depressed as my reputation and credibility
has been affected.
I am at all material times a businesswoman and also a Muslim woman of
good reputation and the false and/or untrue information in the said
Information System which existed and were published for a considerable
time has greatly prejudiced and/or injured my reputation.
The said wrong information that I have been cohabitating with the 1st
Defendant in the Saffron Address is also very hurtful and damaging to me
and my reputation.

How long was the said Information System with your name, identity
and personal information published in the said Information System?
Since the date "21/4/2013" exists in the screenshot of the said Information
System in B 1/7 and B 1/8 which I found out to be the date of the 1st
Defendant's 3rd marriage with his current wife, my said name, identity and
personal information could have at least been published in the said
Information System to third parties from on/or about 21/4/2013 until on/or
about the time this Suit was filed on/or about July 2015 i.e. more than 2
years.

What happened next?
Only after this Suit began, the Defendants took belated action to inform
me that they corrected the false and/or untrue information in the said
Information System that can be accessed by inter-alia all the members of
the Navy. But such correction is done too late and my name, identity,
personal information and/or data has already been wrongly used and/or set
out in the said Information System for a long time before this Suit was
initiated.
This can be seen in the letter from amongst others "Cawangan
Perundangan Markas Tentera Laut" dated 22/4/2016 in B 1/21-23, where
the 3rd Defendant alleged that my personal data has been removed from
the "sistern rekod" and gave a "guarantee" that this would not be repeated
and if it happen again, action will be taken against the officer who is found
negligent or intentionally used and/or disseminated such personal data.
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I am of the view that this letter and the action taken by the 3rd Defendant
to remove my personal data from the said Information System is an
admission that the 2nd and/or 3rd Defendants was wrong in having my
personal data inside the said Information System.
In any event, the said false and/or untrue information, remained in the said
Information System for a relatively long time and a wrong has been
committed by the Defendants respectively.

What do you think is the reason why all these had happened?
My personal information must have been given by the 1st Defendant. It
is unbelievable and/or impossible for such false and/or untrue
information to remain in the said Information System for so long
unless it was allowed to be so and/or caused to remain as so by the 1st
Defendant. The 1st Defendant further amongst others held the high
position of "Ketua Sekretariat Pengurusan Media TLDM" and/or
"Pengarah Pengurusan Media TLDM". The 1st Defendant is also prone to
inform third parties of the my status as his wife and/or ex-wife to give an
impression he comes from a "wealthy background".
The 1st Defendant is the only officer I know in the Royal Malaysian Navy
who could have provided these information. It is also unbelievable that he
did not check his own information and/or data after he gave them are
updated from time to time. It ought to be his own duty and/or
responsibility to do so.
The Defendants claimed that someone who caused this "error" and/or it is
caused by a "glitch". So far, none of their explanations make any sense
and/or are logical to me.
I claim against the Defendants for amongst others:
(i)

Invasion of privacy;

(ii)

Misuse of personal information;

(iii)

Defamation;

(iv)

Misrepresentation; and

(v)

Further and/or in the alternative, negligence.

The 2nd Defendant and/or 3rd Defendant are also responsible and jointly
responsible with the 1st Defendant as principal and/or under "vicarious
liability" and/or under the law for the conduct of the 1st Defendant. I only
knows the 1st Defendant as the person/officer in the Navy who supplied
such personal information and even if (which I disagree) this Court finds
that the 1st Defendant is not the individual responsible, the 2nd Defendant
and/or the 3rd Defendant would still be liable for such wrongful act and
only they know who is the officer involved.
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Further, at all material time, the said Information System is within the
control of the 2nd and/or the 3rd Defendants, if not the 1st Defendant.

Why do you claim further and/or alternative negligence?
At the very least, there must be negligence on the part of the
Defendants in using my name, identity and/or personal information
wrongly in the said Information System for so long. The Defendants
failed to update and/or ensure proper updating of the information in the
said Information System and also defamed me.
The Defendants claim that the "user view" is different from the
"administrative view" from the said Information System?
I am very concerned over the "view" that can be seen by the third parties
i.e. what the Royal Malaysian Navy called as the "user view". As far as I
am concerned the Defendants have misused my name, identity and
personal information in the said Information System published and
advertised to at least all members of the Royal Malaysian Navy.

Do you wish to add anything?
These aforesaid false and/or untrue information has been published in the
said Information System to all the members of the Royal Malaysia Navy
(which is numerous), giving them misrepresentation and/or false
representation amongst others that I am amongst others still married and
cohabitating with the 1st Defendant. The publication is wide as the Royal
Malaysian Navy has many members.
The Defendants have no rights to do so and they should be prevented
and/or restrained from misusing and/or making wrong representations
and/or incorrect personal information about me.
I seek damages to be ordered by the Court for the principal sum of at least
RM500,000.00 for the loss of my reputation, defamation and the other
basis of actions in my claim."

[emphasis added]

Plaintiff's police report
26.

I turn now to the plaintiffs police report 20 May 2015 (p.14 - 16 B1)
in respect of her discovery of the erroneous information. It reads as
follows:-
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"Saya mendapat tahu pada 27 April 2015 semasa saya berada dirumah
saya alamat seperti diatas, bahawa antara lainnya nama dan butiran
pekerjaan saya TELAH DISALAHGUNAKAN oleh bekas suami saya
KOR ISMAIL BIN OTHMAN (No. K/Plaintiff: 720119-02-5025) (N
402448) [-Ismail-] untuk kepentingan peribadi beliau dan secara langsung
memberikan MAKLUMAT PALSU di dalam sistem maklumat biodata
beliau seperti yang boleh dicari dalam Sistem Maklumat Sumber
Maklumat (-Sistem-) TLDM. Maklumat ini juga digunakan dan disiarkan
oleh Ismail dan TLDM kepada SELURUH anggota TLDM.
Nama saya AISHAF F ALINA BTE IBRAHIM - dan butiran pekerjaan
saya, - Pengarah Urusan Wisma Denmark - dicatat dalam sistem di bawah
kolum - Keluarga - sebagai isteri Ismail yang kononnya BERKAHWIN
DENGAN BELIAU pada - 21/04/2013 - sedangkan kami sudah Jama
bercerai pada 29hb April 2010. Gambar yang dipaparkan pula adalah
gambar isteri Ismail sekarang iaitu SUJAIHAH BTE ABDUL GHAF AR
(No. KIP: 830716-02-5100)."
"saya percaya maklumat mengenai saya telah DISALAHGUNAKAN oleh
Ismail UNTUK MASA YANG LAMA untuk kepentingan KENAIKAN
PANGKAT beliau di masa terdekat ini. Menyatakan didalam biodata
Ismail bahawa beliau TELAH BERKAHWIN SEBANY AK 3 KALI akan
menjelaskan kenaikan pangkat beliau"

First defendant's response
27.

D1 's position was that he is not liable or responsible for the retention
of the erroneous information in TLDM's HR Info system and that he
had done whatever was necessary to update the information by filling
up the relevant forms and handing them to TLDM. But the forms
were not produced in Court. Counsel for the plaintiff cast doubt on
D1's defence and emphasised that D1 had testified from time to time
he had checked the HR Info system which he described as "personal
viewer" and was satisfied that the information contained therein was
correct.
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28.

First, there is no evidence of another level of viewing called the
personal viewer. Secondly, if Dl did check the HR Info System then
he would have stumbled upon the erroneous information. Counsel
for the plaintiff referred to various aspects of Dl's evidence which
showed inconsistency on his part. Thus, counsel urged that Dl's
evidence be rejected and that liability for the erroneous information
should be attributed to inter-alia, D 1.

Second and third defendant's response
29.

In so far as D2 and D3 are concerned, the whole defence of D2/D3
culminates in there being an alleged source code error which
purportedly originates from the contractor who developed and
executed the HR Info system and this particular contractor
purportedly checked and identified that the cause of the said problem
is the source code error in the HR Info System.

Defective source code
30.

The position that was taken by D2/D3 is found in paragraph 8(vi) of
the defence which reads as follows:kepada kontraktor yang
membangunkan dan menyelenggaran sistem SMSM TLDM
tersebutyang mana basil semakan, mereka mengesahkan bahawa punca
kepada permasalahan ini adalah akibat daripada kesilapan kod
pengaturcaraan sistem bagi Pengguna Biasa yang tidak dapat merujuk
"Permasalahan

ini

telah dimaklumkan

kepada maklumat perkahwinan pegawai yang telah dikernaskini oleh
Pentadbir Sistem."

[emphasis added]
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31.

But, counsel for the plaintiff attacked D2/D3's theory of source code
problem. He said:-

(i)

The contractor who developed and executed the
HR Info system is not Microbumi Systems And
Services (M) Sdn Bhd ("Microbumi") nor Abdul
Razak bin Wagiman [DW4] purportedly from
Microbumi. Rather according to DW2 (Lt Kdr
Shahrul) it was another unnamed contractor who
developed the HR Info system (NOE/ 450);

(ii)

In fact, it was later revealed by DW4 that it was not
a contractor who developed the HR Info system
but rather the HR Info system was developed
through "co-operation" between TLDM and
Universiti Teknologi Malaysia ("UTM") (see: NOE
p.555). DW4 (at NOE p.557) and DW2 (at NOE
p.495) confirmed that it is TLDM and not the
contractor who developed ("membangunkan') and
created ("citpta') the HR Info system and the source
code;

(iii)

Counsel for the plaintiff said that paragraph S(vi) of
D2/D3's defence is a blatant lie as there is no such
contractor and further Microbumi did not develop
("membangunkan") such a system and neither did
such a "contractor" who purportedly created the
HR Info system do any "checking";
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(iv)

Even if (which is denied) UTM is such a
"contractor", UTrvI did not give evidence and there
is also no evidence of "UTM" doing the further
checking which resulted in purported pleaded "hasil
semakan ", the source code error was purportedly
confirmed;

(v)

Paragraph 8(vi) of the Defence tnes to push the
blame to a third party "contractor" but DW3 when
cross-examined, agreed that there is no blame on
the contractor for the alleged "source code error";

(vi)

Further, no such contractor who created the HR
Info system had ever "mengesahkan bahawa punca
kepada permasalahan ini adalah akibat daripada kesilapan
kod pengaturcaraan sistem bagi Pengguna Biasa"; and

(vii) DW3 (the legal officer of TLDM) prevaricated
when asked why the name of such "contractor" is
not in the defence (see: NOE p.501).
32.

Thus, counsel for the plaintiff argued that paragraph 8(vi) of
D2/D3's defence is untrue and since paragraph 8(vi) is the very
foundation of D2/D3's defence where the purported "source code
error" was first alleged, it means that the whole story that the D2/D3
wish the Court to believe, is simply untrue.
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Analysis and conclusion
33.

At the outset, it is undeniable that the erroneous information of and
concerning the plaintiff (after her divorce from D1 on 29 April 2010)
was in the HR Info sys tern for some time before it was rectified. In
the "user view" of the HR Info system, the plaintiff was portrayed as
the current wife of D1 with a residential address at No. E2 D-18-3,
The Saffron, No.1 Jalan Sentul Indah East,511100 Kuala Lumpur
with one child. It showed that the person with the name of the
plaintiff had married D1 on 21 April 2013 and that the wife of his
second marriage is the person whose photograph appears in p.59
Bundle B1.

34.

In truth, the photograph is that of Puan Sujaihah, who is the real
current wife of D1, whose marriage took place on 21 April 2013.
Quite clearly the information appearing in the "user view" of the HR
Info system is erroneous. The plaintiff has described it as false and
untrue. The label is not so significant. The fact is that the user view
portrays the plaintiff as D1's wife. The plaintiff blames D1 for the
retention of the erroneous information in the HR Info System. She
said that it is D1 who supplied the information to TLDM and that it
is inconceivable that since his marriage to Puan Sujaihah, he did not
bother to check whether his personal details in the HR Info system
had been updated correctly. I will come back to this topic a little later.
For now, I will deal with the topic of defamation.
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Defamation
35.

According to the plaintiff, she was defamed by the retention of the
erroneous information in the HR Info system and its "publication"
via the said system. It is trite that for defamation to succeed the
plaintiff must establish that the impugned words are defamatory and
they refer to the plaintiff and that there was publication to a person
or persons other than the plaintiff. See: Ayob bin Saud v. TS

Sambanthamurthi [1989] 1 CLJ (Rep) 321, p. 324, paras. [c]-[d]).

36.

The

first question rs whether the erroneous information is

defamatory of the plaintiff via-a-vis her marital status. The question to
be asked is whether it is defamatory to impute to a person a marital
status which is untrue. The yardstick to measure the defamatory
nature of an impugned statement is its tendency to excite the adverse
opinion of others against the plaintiff.

37.

It is immaterial whether the persons who read the article will believe
in its truthfulness or form a negative perception towards the plaintiff.
As long as the tendency is there, that alone suffices.

38.

Mohamed Azmi

J.

in Syed Hu.sin Ali v. Sharikat Percetakan Utusan

Melqyu Berhad [1973] 2 MLJ 6 said in determining the defamatory
nature of a statement, the approach to be taken is:-
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"Thus, the test of defamatory nature of statement is its tendency to excite
against the plaintiff the adverse opinion of others, although no one
believes the statement to be true. Another test is: would the words tend to
lower the plaintiff in the estimation of right-thinking members of society
generally? The typical type of defamation is an attack upon the moral
character of the plaintiff attributing crime, dishonesty, untruthfulness,
ingratitude or cruelty."

39.

In this regard, it is also apt to recall a passage from the judgment of
Harmindar Singh JC (as he then was) in Dato Seri Anwar Ibrahim v New

Straits Times Press (M) Sdn. Bhd. [2010] 2 IYILJ 492, where at page 503,
His Lordship said:

"The defamatory nature of an imputation also cannot be judged in
isolation. It has to be ascertained by reference to the moral or social
standards of society generally. This is an important part of the
consideration of what constitutes defamatory matter. Such societal
standards are not amenable to evidentiary proof. It will be up to the judges
to consider the requisite standards when determining whether a matter is
either capable of being defamatory or is in fact defamatory."

40.

Hence, it rs contended that a public statement that associates a
woman to a man who is not or is no longer her spouse, would
undoubtedly bring disrepute and dishonour to her. It is suggested if
the statement expresses that she is the wife of a man whom she is no
longer married to then that would subject her to public scandal and
odium. And that was what happened to the plaintiff in the present
case.
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41.

Quite obviously such a factual scenario is a rarity. But it does happen
and mostly it is due to a mistake or failure to ascertain the correction
of the identities of the personalities involved. Such a factual scenario
is not without precedent and the approach taken by the English
Court of Appeal in the following cases may provide some guidance in
resolving the issue under discussion. The first case is Cassidy v Dai/y

Mirror Newspaper Ltd. [1929] 2 I<B 331. The facts of the case, as
succinctly set out by Scrutton LJ at page 337, may be summarised as
follows:

(a)

The plaintiff, one Mrs. Cassidy, also known as Mrs.
Corrigan, was lawfully married to one Mr. Cassidy
who was also known as Mr. Corrigan;

(b)

Mr. Cassidy, who was an owner of a racing horse,
attended a race horse event on a certain date;

( c)

He was seen in the company of a lady;

( d)

A racing photographer employed by the Daily
Mirror ( defendant) requested to take photograph of
Mr. Cassidy and the woman together;

( e)

Mr. Cassidy allegedly told the photographer, "The
lady is here. I will give you her name and you can
announce the engagement.";
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(f)

The photo was taken and Mr. Cassidy disclosed the
name of the lady to the photographer, which was
referred in the Court proceeding as Miss X;

(g)

The photographer without any further inquiry sent
the photo to the Daily Mirror with an inscription:
"Mr. M.Corrigan, the race horse owner and Miss X, whose
engagement has been announced."

42.

(h)

The Daily Mirror published the photograph with
the said inscription in its newspaper;

(i)

The plaintiff instituted libel action against the Daily
Mirror on the basis that the newspaper company
had printed and published in the newspaper a
photograph of Mr. Cassidy and Miss X together
with the aforesaid inscription; and

(j)

The plaintiff alleged that she had suffered damage
in consequence of the publication in as much as it
was intended, and by several people understood, to
mean that the said Mr. Cassidy was not the
plaintiff's husband but was living with her in
immoral cohabitation.

At the High Court, McCardie

J.

allowed the plaintiff's claim. The

Daily Mirror appealed to the Court of Appeal. The Court of Appeal
dismissed the appeal. Russell LJ held (at page 352):
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"If then the published matter is a statement that AB is an unmarried man,
can AB's wife successfully complain of that as a statement defamatory of
her? This must depend upon (1) whether the statement that AB is an
unmarried man is capable of being defamatory of AB's wife and (2)
whether the statement is in fact defamatory of AB 's wife."

43.

The learned Judge elaborated further,

"Libel. .. consists in using language which others, knowing the
circumstances, would reasonably think to be defamatory of the person
complaining of and injured by it. A person charged with libel cannot
defend himself by showing that he intended in his own breast not to
defame, or that he intended not to defame the plaintiff, if in fact he did
both."

44.

Scrutton LJ, then expressed the following view (at page 339):

"I understand that a man is liable for the reasonable inferences to be drawn
from the words he used, whether he foresaw them or not, and that if he
scatters two-edged and ambiguous statements broadcast, without knowing
or making inquiry about facts material to the statements he makes and the
inferences which may be drawn from them, he must be liable to persons
who, knowing those facts, draw reasonable inferences from the words he
publishes."

45.

Then at page 340, His Lordship quoted with approval a passage from
the judgment of Farwell LJ in E. Hulton & Co. v Jones [1910] AC 20
which states:

"The rule is well settled that the true intention of the writer of any
document, whether it be contract, will or libel, is that which is apparent
from the natural and ordinary interpretation of the written words; and this
when applied to the description of an individual, means the interpretation
that would be reasonably put upon those words by persons who know the
plaintiff and the circumstances."
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46.

The next case is Hough v London Express Newspaper [1940] 2 KB 507.
The facts of the case may be summarised as follows:

(a)

the plaintiff, Mrs. Hough, was the lawful wife of
Frank Hough, a professional boxer;

(b)

the defendant was the proprietor of a newspaper,
the Daily Express;

( c)

in the issue of the newspaper published on 22
December 1937, there appeared an article:
"Frank Hough's curly headed wife sees every fight. 'I should be
more in suspense at home' she says. 'I always get nervous when he
gets in the ring although I know he won't get hurt. Nothing puts
him off his food. He always eats a cooked meal at night etc."

( d)

the article purported to cover a brief interview with
Frank Hough's wife, who was described as curly
headed;

( e)

but in actual reality, the plaintiff was not the woman
who was mentioned in the article;

(f)

the plaintiff filed libel action against the defendant
on the grounds that:
(i)

the article was falsely and maliciously printed
and published by the defendants of and
concerning the plaintiff because curly headed
woman referred to in the article was some
woman not lawfully married to Frank Hough;
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(g)

47.

(ii)

the words m the article meant and were
understood to mean that the plaintiff was a
dishonest woman falsely representing herself
to be and passing as the wife of Frank Hough;

(iii)

the words m the article meant and were
understood to mean that Frank Hough was
not her husband and that she was an
unmarried who had cohabited with and had
children by the said Frank Hough without
being married to him;

the plaintiff succeeded in the High Court, pursuant
of which the defendant appealed.

In dismissing the appeal, Slesser LJ held (at page 514):
"People with knowledge that Mrs. Hough represented herself to be the
wife of Hough and that in this country, a man may only marry one woman
at a time, might very probably come to the conclusion that the article
contained an aspersion upon her moral character."

48.

Then Goddard LJ, at page 515, explained:

"If words are used which impute discreditable conduct to my friend, he
has been defamed to me, although I do not believe the imputation, and
may even know that it is untrue. So if it be said of A that he is a forger, no
witnesses are necessary or can indeed be called to say that they believed
the charge:
If then, he being a married man, it is said of him "Yesterday he
married Miss X", it defames him to those people who know that he
already has a wife even if they did not believe he had actually
committed bigamy."
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49.

In both the above cases, it was the wife who sued the publisher of
the newspaper for articles that associated the husband with another
woman. By parity of reasoning, I am of the view that it should be no
different and the same legal principle should apply in the case of a
woman who has divorced her former husband and who is being
wrongly portrayed as still being married to him. Based on the
jurisprudence established by the above cases, it matters not that, no
one will believe that the plaintiff is still married to D1. It is still
defamatory to impute to the plaintiff a marital status with D 1, which
she no longer has. It is contended that the suggestion that the
plaintiff is the wife of D1 at a particular address invites the inference
of matrimonial co-habitation at that address. In my view, if it is
suggested that the plaintiff is still the wife of D 1 and suing at a
particular address, it may be inferred that in the ordinary course of
their relationship that there would be co-habitation as part of
conjugal bliss between the parties.

50.

I move on to consider the next issue, that is, whether the erroneous
information refers to the plaintiff. Here, it is plain logic that the
erroneous information refers to the plaintiff as it makes express
reference to the plaintiffs name and designation as the managing
director of Wisma Denmark.
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Was there publication?
51.

The next question is whether there was there publication? This issue
is controversial. Here, the erroneous information was retained for a
period of time in the HR Info system but only in the "user view".
There is no evidence that anyone within TLDM who had access, did
in fact open the user view and saw the erroneous information. But
nevertheless, the erroneous information was retained in the HR Info
system and was available for all those who had access to see. Thus,
the opportunity for viewing was ever present.

52.

The question that arises m this case for consideration and
determination is whether, in view of the fact that the erroneous
information was retained in the HR Info system and despite there
being no evidence that anyone with access actually saw the
information, there is in law, a rebuttable or any presumption that
entitles a claimant to say that there was publication to a substantial
but unquantifiable number of people within the jurisdiction of
information posted in the internet or as in this case, the intranet.

53.

The proposition that there was such a presumption was decisively
repudiated by Gray

J

in Al Amoudi v Brisard & Anor [2006] EWHC

1062 (QB) (12 May 2006) [2007] 1 WLR 113, [2006] EWHC 1062
(QB), [2006] 3 All ER 294, [2007] WLR 113 HC where he said:-

Page 33 of 62

"[31]

The question which I therefore have to decide is whether the
Claimant is right to say that there is a rebuttable presumption of
law, in the sense which I have indicated, that the publication on the
Internet of the two items complained of was to a substantial but
unquantifiable number of people within the jurisdiction.

[32]

As to that the general rule, as stated by the editors of the current
edition of Gatley, at paragraphs 6.1 and 32.5, is that the claimant
bears the burden of proving that the words complained of were
read or seen by a third party. From that proposition it would appear
to follow that, in the case of an Internet libel, it would be for the
claimant to prove that the material in question was accessed and
downloaded. This is what the editors of Gatley suggest at
paragraph 32.7. I do not accept that Fullam is authority for any
contrary proposition; it decides no more than that for the purpose
of pleading publication in a case where the claimant relies on an
innuendo meaning, it is sufficient for the claimant to assert that the
publication was to a substantial but unquantifiable number of
readers possessing the knowledge of extrinsic facts necessary for
them to understand the words in their innuendo meaning.

[33]

It is well known (and juries are routinely so directed) that some
facts are capable of direct proof, whereas others may properly be
proved by inference. Thus publication of the items complained of
in the present case to a particular individual could be proved by
calling that individual to say that he or she accessed the items and
downloaded them within the jurisdiction. A wider publication may
be proved by establishing a platform of facts from which the
tribunal of fact could properly infer that substantial publication
within the jurisdiction has taken place. As I read the observations
made (obiter) by Sedley LJ when refusing an application for
permission to appeal in Steinberg, he was simply saying that on the
facts of that case the inference that a substantial number of people
would have accessed Mr Steinberg's letter was irresistible. He was
not in my view suggesting that there was any presumption to that
effect.

[37]

For the above reasons I am unable to accept that under English law
a claimant in a libel action on an Internet publication is entitled to
rely on a presumption of law that there has been substantial
publication. I am not dissuaded from that view by the outcome of
the separate action previously brought by Mr Mahfouz against the
present Defendants."
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54.

In Singapore, the position rs clarified by the decision of the High
Court in Zhu Yong Zhen v AJA Singapore Pte Ltd and anor. [2013] 2 SLR
478 ("Zhu's case") which followed the position taken inAlAmoudi v

Brisard & Anor (supra) and where the court (per Chan Seng Onn)
held at [42], [45], [46], [48] and [49]:"[42]

These observations are of general application and are equally
relevant to defamation on the Internet. In Matthew Collins, The
Law of Defamation and the Internet (Oxford University Press, 3rd
Ed, 2010), it is observed at para 5.04:

Internet Publications
Proof that Internet communications have been published is
therefore not usually a difficult task. Every e-mail message which
has been received and seen by a recipient other than the person
defamed, who is capable of understanding it, has been published.
So too has every message posted on a bulletin board and every web
page which is accessible to Internet users, if it can be proved that
any third person capable of understanding it has displayed and
seen the message or web page.
Where, however, an e-mail message has not been read by any
person other than its author and the defamed person, or a web
page, although technically accessible, has not been visited by any
person other than its author and the defamed person, then
publication will not have occurred, except in Scotland.
(45)

In the present case, no direct evidence has been adduced to show
that Mdm Zhu's blog had been accessed by third parties. No
witnesses have been called to give evidence to that effect. The blog
itself appears to have been reproduced by printing it off from the
web browser and making copies of the printout.
As the blog did not have a web counter that logs the number of
visitors it had received, it is not possible to ascertain whether the
blog had been accessed by the time the printout was made. The
blog also included hyperlinks to "comments" pages where third
parties could air their views, but each link shows that no comments
were made. AIA could have gone beyond the blog itself for direct
evidence of publication, perhaps by seeking discovery of web
analytics data that might have been available to the blog owner as
part of the suite of tools provided by the host website, or by
demonstrating that third party websites were hosting links to the
blog. This was not done.
Page 35 of 62

55.

[46]

Nor has there been adduced any evidence from which it can be
inferred that the blog had been accessed by third parties. AIA
could have provided such evidence by, for example, establishing
the prominence given to the blog by Internet search engines when
relevant search terms were entered. In Steinberg v Pritchard
Englefield (afirm) [2005JEWCA Civ 288, the Court of Appeal of
England and Wales held that an inference of substantial
publication of a defamatory letter on the defendant's website was
"irresistible" because it was accessible to anyone who fed the
claimant's name into a standard search engine or who accessed the
defendant's website (at [21])."

[48]

In the final analysis, the publication of defamatory material should
not be assumed; each case must be determined on its facts.
Analogies may helpfully be drawn to the traditional modes of
communication. For example, an e-mail that has not been accessed
is not very different from a letter in an unopened envelope.
Similarly, defamatory material that has been placed on the front
page of a mass media outlet such as an online newspaper are
analogous to articles in a traditional newspaper, and the inference
that it has been published to the readers of that outlet can
reasonably be drawn.

[49]

However, the Internet may well disclose new scenarios in which
the element of publication is not clearly established. The present
case with a short window period for access is one such scenario.
Another possible situation is where defamatory material is made
accessible on a website that is generally well patronised, but rather
than being on the front page, 1 ies at the end of a series of
hyperlinks that receive little or no attention. A defendant may well
be able to produce data to show that the (allegedly) defamatory
page did not receive any visitors."

Zbu's case and the jurisprudence that was enunciated in Al Amoudi v
Brisard & Anor was followed by Belinda Ang

J

in Qingdao Bohai

Construction Group Co, Ltd and Ors v Goh Teck Beng and anor. [2016] 4

SLR 977 where the court held:-
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56.

"[I]

Publication for the purposes of the law of defamation was bilateral
in nature. Therefore, publication had two components: (a) an act
that made the defamatory material available to a third party in a
comprehensible form ("the first component"); and (b) the receipt
of the information by a third party in such a way that it was
understood ("the second component"). It was also necessary for the
publication to have occurred within Singapore: at [35].

[2]

To satisfy the requirements of the first component of publication in
the context of Internet defamation, the plaintiff had to establish
that the defendant as the Internet user had uploaded or posted the
material on the Internet. The second component of publication
required the plaintiff to establish that a third- party reader
downloaded the material in Singapore. Publication on the Internet
could be proved either directly or indirectly. There was no
presumption of law that material appearing on the Internet had
been published, and it was therefore insufficient for a plaintiff to
simply allege that the defamatory material was posted on the
Internet and was accessible in Singapore. There had to be some
facts in evidence to support an inference of publication in
Singapore to a substantial number of third-party readers: at [36],
[38], [41] and [136]."

However, in Malaysia, the position seems to be quite different. In Tan
Ah Hong v CTOS Data System Sdn Bhd [2016] 3 AMR 457 the Court of

Appeal took the position that there is publication so long there is an
opportunity for third parties to have access to the publication via the
database. Hence, there was a presumption of publication, without any
proof of anyone actually having access or downloading the erroneous
information.
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57.

This is at variance with the position that was enunciated in the
decision of the English and Singapore Courts referred to earlier. It is
significant to note that the Court of Appeal in Tan Ah Hong v CTOS
Data System S dn Bhd was not asked to consider the principle that was

enunciated by the English Court in Al Amoudi v Erisard & Anor
(supra).

58.

But interestingly, Tan Ah Hong v CTOS Data System S dn Bhd had
referred to an earlier decision also by the Court of Appeal in S oh Chun
Seng v CTOS-emr Sdn Bhd [2012] 5 MLJ 208 where the plaintiff

succeeded in establishing that he had been defamed by reason of the
incorrect credit information in the defendant's database, but was
unable to demonstrate that he had suffered any damages as a result of
the publication of the incorrect information. In the present case, it is
relevant to note that the plaintiff had clearly and unequivocally
admitted that she did not suffer any damages by reason of the
erroneous information.

59.

In Soh Chun Seng v CTOS-emrSdn Bhd [2012] 5 MLJ 208, although the
appeal on liability was allowed, the Court of Appeal upheld the High
Court's ruling that no damages are to be awarded as none was
proven.
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60.

In Tan Ah Hong v CTOS Data System Sdn Bhd) whilst holding that
there was publication of information which was defamatory of the
plaintiff, declined to award any substantial damages and awarded a
token or nominal sum of RMS,000.00 as the plaintiff had not proven
any actual damages. In this case, the plaintiff was candid enough to
concede that she did not suffer from any diminution or loss of
business by reason of the retention of the erroneous information in
the HR Info system (p.207 Notes of Evidence-"NOE"). The
plaintiff only said that one Ida Murni had seen the user view (p.206
NOE) but Ida Murni was not called as a witness. Earlier during her
testimony the plaintiff said that she had no one who could come
forward and say that they saw the erroneous information in the HR
Info system (p.145 NOE).

61.

On the question of the plaintiffs claim in defamation, looking at the
evidence in the round, based on the fact that the erroneous
information was retained in the HR Info system for some time until
it was rectified around 9 June 2016 and it referred to the plaintiff by
name and designation and was deemed published (per Court of
Appeal in Tan Ah Hong v CTOS Data System S dn Bhd ), I am impelled
to the conclusion that the plaintiff has succeed in establishing liability
for defamation.
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62.

The question is against whom and for how much. Before I get to the
issue of quantum, I should address the issue of who is responsible. In
this regard, the party singularly responsible for the maintenance and
integrity of the HR Info system is TLDM itself and by extension D2
and D3. In their defence, D2 and D3 have raised Sections 5 and 6 of
the Government Proceedings Act 1956. In short, the defendants
have taken issue with the fact that the plaintiff has not identified the
tortfeasor. But in this case, the plaintiff's complaint is not based on
the act of any particular officer within TLDM, rather it is a complaint
of "system failure" on their part. Thus the failure to name the
officer(s) is not fatal. See: Rqjamani a/p Mryappa Chettiar v Eng Beng

Development Sdn Bhd [2016] 3 MLJ 660 at paragraphs [98] to [101] CA.
Here responsibility for the HR Info system lies with D2 and D3,
rather than D 1.

63.

Although the plaintiff appeared to suggest that it was D1 who
supplied the information to TLDM such that the latter would feed
the information into the HR Info system, the plaintiff was short on
evidence to implicate D 1 vis-a-vis the retention of the erroneous
information in the HR Info system.

64.

The plaintiff herself was not able identify who exactly had entered
the information into the HR Info system.
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65.

In my view, there is no evidence that Dl had the ability to make any
entries into the HR Info system. No doubt Dl did testify that he
gave all the relevant information to TLDM but he was not able to
produce the relevant forms by which he apparently notified TLDM
of the information which had to be updated. Dl said that he viewed
his own "personal view" and the information was correct. That is
quite implausible as there is no third layer of viewing. It is either
"admin view" or "user view". If Dl saw the "user view" then he
would have seen the erroneous information. I am not able to fathom
how D 1 could see the correct information in his so-called personal
view. He did not produce a "screen shot" of the so-called "personal
view" of the HR Info system. I am therefore not at all impressed
with Dl's evidence. But this does not make him culpable for the
retention of the erroneous information in the user view. The
suggestion

that D 1

benefited

by maintaining

the

erroneous

information is the user view is quite preposterous. Even though he
may be a boastful person, I doubt very much whether he would
actively or passively allow the erroneous information to be in the HR
Info system which is embarrassing or uncomplimentary to his current
wife, Puan Sujaihah. In all probability, Dl did not bother to check
the user view at all.

Page 41 of 62

66.

The witnesses from TLDM also could not produce the relevant
forms. Of course, on the whole, Dl did not impress me at various
points during his testimony. But, Dl's poor performance in the
witness box does not prove that he was responsible for the retention
of the erroneous information in the HR Info system. I am cognisant
that in their defence, D2 and D3 had stated in paragraph 13 of the
defence dated 14 August 2015 that the erroneous information was
displayed in the system due to Dl's "failure in checking his own
personal information." The plaintiff also relied heavily on Dl's socalled responsibility to check for the veracity and accuracy of the
personal details. Of course, logically one would check the personal
details but is there a "duty to check" which is recognised by law? This
is unlike a contractual duty to check for the accuracy of the entries in
one's bank current account statement, for instance. Also and quite
significantly, the plaintiffs statement of claim has not alluded to any
such "duty" or breach thereof vis-a-vis D1 in terms of checking the
information which is in the HR Info System. After all, Dl is only the
provider of information, whereas TLDM is the custodian of the HR
Info system and any default that talks place within the system will or
may expose TLDM to liability.

67.

At any rate, it is the defence of D2 and D3 that the erroneous
information was retained in the user view of the HR Info system
because of a "glitch" which arose out of a faulty "source code" which
was eventually rectified.
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68.

Still on the topic of responsibility for the retention of the erroneous
information, it is my view that ultimate responsibility for this
unfortunate debacle lies with TLDM (D2 and D3). I turn now to
damages for defamation.

Damages for defamation
69.

On the topic of damages for defamation, since there is no evidence
of any actual viewing by anyone who had access to the "user view" of
the HR Info System, and publication is at best "deemed", and the
plaintiff having admitted that she suffered no tangible losses as result
of the retention of the erroneous information in the "user view" of
the HR Info system, the quantum of compensation which would be
fair, just and equitable would be RMS0,000.00. I have arrived at this
amount based on, inter alia, the slur on the plaintiffs reputation
caused by imputation that is cast on her by the portrayal that she is
still married to D1 and is still living and cohabitating together at the
address as stated in the user view. One of the factors that I have
taken into account in this regard is the plaintiffs standing as an
established businesswoman and managing director of a company
which owns a well known building, Wisma Denmark Sdn Bhd. I turn
now to the issue of negligence.
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Negligence
70.

On negligence, it is my view that it would be far too remote to
suggest that TLDM owed a duty of care to the ex-spouse of one of
its officers for erroneous information about the ex-spouse's "marital
status". It is just too fanciful a possibility that a technical glitch of this
nature could occur with the result that the erroneous information
would be retained in the "user view" of the HR Info system. That
something like this would happen is just not foreseeable. It occurred
due to some error along the way, which was eventually rectified.

71.

Of course, the plaintiffs expert, Leong Mun Foong ("PW3") had
another theory. He said that there must have been some human
intervention. But he accepted that he was at a disadvantage because
he did not have access to the HR Info system and his opinion was
more akin to a desk evaluation. He also conceded that he was not
familiar with TLDM HR Info svstem and had no materials to back
,I

up his theory. When posed with a question from the Court (p.769
NOE) PW3 agreed that there was a "glitch" which he defined as a
"software bug". He also accepted that when there is a migration from
one system to another, "glitches" can occur. He said it could happen
but he could not confirm whether it happened in this case because he
did not have access to all the information.
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72.

But on further questioning by his own counsel, PW3 said that there is
no strong proof of a glitch. In this regard, it is apparent that this is
not an isolated case as there were other TLDM officers who were in
the same predicament as the plaintiff. In this regard, Lt. Hasnul Azizi
Bin Zulkiflie("DWS") (Pegawai Staf Teknologi Maklumat) confirmed
that there were "problems" with the personal information of
Pen./I<dr. Mohd Effendy Bin Mohd Shuib (see: p.64 and 65 B1) , Lt.
Kdr. Zaiful Bahri Bin Zainuddin (see: p.66-67B1) wherein the same
type of erroneous information appeared in the "user view" of the HR
Info system.

73.

According to Abdul Razak Bin Wagiman ("DW4")Gurutera Kanan Microbumi Systems and Services (M) Sdn Bhd) the problem was due
to the "source code" and that he rectified the problem. It was
suggested by counsel for the plaintiff that the user-view snapshots for
the other TLDM officers whose personal information in the user
view were also erroneous may not be authentic. However, I am not
convinced that these are fake snapshots which were created by
TLDM solely to show a pattern of erroneous information. There is
no basis for doubting the authenticity of the user-view snapshots for
the affected TLDM officers.
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7 4.

Clearly, the erroneous information of and concernrng the plaintiff
and D1 is not confined to D1 and there were other officers who were
affected. In view of the fact that this is not an isolated case, I am
impelled to the conclusion that it is more likely than not that the
erroneous information was retained in the HR Info system due to a
glitch in the system and this could have happened quite possibly
when there was a migration in the system.

75.

Having heard the testimony of DW4, I find that he is a truthful
witness. He said that the problem was caused by a defective source
code. Of course the defective source code could have been backedup, saved and presented to the Court and/ or to the plaintiff for
inspection. But apparently it was "erased" or "overridden" after it
was rectified. But DW 4 who rectified the "faulty" source code did
not give evidence of any erasure of the old source code. Rather, it
was DW5 who gave a slide presentation to the Court and who said
that the old source code was erased.

Dl's propensity to boast
76.

I turn now to the plaintiffs attempt at demonising D1 and holding
him responsible for the erroneous information. In this regard, quite
apart from everything else, I find that it may well be true that D1 has
a tendency to boast about his ex-wife's wealthy background in order
to impress others around him.
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77.

And, whilst they were married to each other, D1 may well have
cajoled the plaintiff to buy a Mercedes Benz car and used it for his
own benefit and flaunted it as his own. D1 mav well have a
.I

predisposition to throwing around the name of his late father in law
and that of his ex-wife (the plaintiff) at the time when they were
married. These things do happen in certain matrimonies relationship.
But to suggest that D1 did all of this to gain a benefit in TLDM is to
my mind, too fanciful, far-fetched and implausible.

78.

It defies logic that D1's career advancement in the TLDM is or was
causally and intimately connected with his status as the husband of
the plaintiff or son-in-law of the late Tan Sri Ibrahim Mohamed. I
rather think that this is more imagined than real. At any rate, there is
absolutely no evidence of any such career advancement for D1 which
is attributable to his status as the plaintiffs husband. There is also no
evidence to support the plaintiffs theory that D1 's career would
stagnate if the HR Info system shows that he had been married for
the third time. As for the plaintiffs second witness, Dato' Mahadhir
Bin Mahideen ("PW2"), I rather think that he had an "axe to grind"
with D1. After all the plaintiff had sued him for defamation by way
of Kuala Lumpur Sessions Court Suit No. B53F-30-10/2015 ("Suit
30"). But he could well be telling the truth when he said that when he
and D 1 were friends and when D 1 was still married to the plaintiff,
D1 used to boast about the plaintiffs wealth.
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79.

But that does nothing to support the plaintiff's unsubstantiated
theory that D1 was responsible for the retention of the erroneous
information in the user view of the HR Info system.

80.

In this connection, in his reply to defence in Suit 30, D1 had stated
that he has an "ex-wife from the wealthy class". By his said pleadings
in Suit 30, D1 may well have been referring to

the plaintiff. Again, I

do not see how this can be transposed into evidence that it is because
of something that D 1 did or did not do that caused the erroneous
information to be retained in the HR Info system.

81.

In this regard, it is common ground and significant that the
"administrators view" of the HR Info system did not contain the
erroneous information and that the information in the administrator's
view was correct. Thus, this can only mean that the information that
went into the administrators view was information that emanated
from D1. The question to be asked is, how then is D1 to be blamed
for the erroneous information being retained in the "user view".

82.

As I said earlier, there is no legal or other obligation on D1 's part to
keep track of the accuracy of the information that is fed into the HR
Info system. This is not the same as saying that D1 provided wrong
information to TLDlvf, which is quite another matter altogether.
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83.

And in any event, the fact that the "administrator's view" contained
the correct information supports the inference that D1 had supplied
the correct information, albeit that the forms containing these
information were not produced in Court.

84.

Hence, even though I might believe the plaintiff and PW2 on their
evidence that D1 has a propensity to flaunt the name of the plaintiff,
who was his wife at the material time and that of her family, that of
itself does not translate into proof that D 1 was responsible for the
retention of the erroneous information in the user view of the HR
Info system. Ultimately, the issue of responsibility for the accuracy of
the information in the HR Info system lies with TLDM and not D1.
Hence, any question of negligence will likewise fall on the shoulder's
of TLDM. I am not satisfied that there exists any duty of care on
TLDM's part vis-a-vis the plaintiff. Indeed, no such duty of care has
been pleaded. According to the Court of Appeal in Shearn Delamore &

Co v. Sadacharamani a/ l Govindasamy [2017] 2 CLJ 665; [2016] 6 AMR
797 all the elements of negligence must be properly pleaded.

85.

In any event, even if a duty of care can be culled from within
paragraph 24 of the Statement of Claim dated 1 July 2015, I am of
the view that no such duty of care can be attributed to TLDM as it
far too remote, unforeseeable and quite onerous.

Page 49 of 62

86.

However, on the footing that a duty of care exists, then the next issue
is whether the duty of care was breached. The pleaded case is as per
paragraph 24 of the Statement of claim which reads as:"24.

In addition and/or in the alternative to the above, the Plaintiff states
that the Defendants were negligent in using the name, identity and
information of the Plaintiff wrongfully based on the following
particulars inter-alia as follows:-

Particulars of Negligence

87.

(i)

The Defendants failed to update the information in the said
Information System.

(ii)

The Defendants failed to review and/or investigate the
information before publishing the same in the said
Information System.

(iii)

The Defendants had also inserted the information into the
said Information System negligently, without any latest
documents and without any correct information and
updates and/or reasonable enquiries."

Assuming that TLDM was negligent in failing to have a system m
place which would ensure the accuracy of the information in the
"user view" of the HR Info system, then it follows that they would
be in breach of their duty to ensure that the information contained
therein is accurate.

88.

The next quest10n rs whether the plaintiff rs entitled to any
compensation for damages.
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89.

But as the plaintiff has herself testified that she did not suffer any
damages as a result of the retention of the erroneous information in
the "user view" of the HR Info system, I am of the view that
following the jurisprudence established by the Singapore Court of
Appeal KE Hi/borne v Tan TiangQuee [1972] 2 MLJ p.94 CA, damages
is an essential and integral part of the cause of action for negligence.
And without proof of damages, there is no cause of action for
damages.

90.

In Kejuriaeraan Elektrik KM v HaZ!nan Bin Ahmad and three others. [2017]
MLJU 520, I had occasion to consider this issue and my conclusions
on this point are to be found in paragraphs [80]-[86] of the grounds
of judgment, which I have reproduced below for convenience:"[80]

In the absence of any satisfactory evidence, I have to hold that
plaintiff has not proven any dalnages even for this limited period.
The next issue is whether I can allow "nominal damages. Here, the
opinion was divided. Counsel for the defendant referred to the case
of KE Hilborne v Tan Tiang Quee [ I 972] 2 MLJ p.94 at p.98
paragraph F-I (right column) and p.99 A-0 (left colulnn) -where it
was enunciated that a claimant who succeeds in establishing
breach of contract but fails to prove damages is entitled to
"nominal damages. But a claim for negligence will fail if damages
are not proven.

[81]

In that case the plaintiff had sued the solicitor in contract and in
tort (negligence) but failed to prove any loss and was awarded
"nominal damages in contract and not in tort. The following
passages from the judg 1 nent are pertinent and deserve to be
produced in full:"With regard to the argument on behalf of Mr.Hilborne that in a
negligence action where no loss is proved the action ought to be
dismissed we are of the opinion that the cause of action in the
present case is breach of contract and not tort. We refer with
approval to Cordery on Solicitors (6th Ed.) where the author said at
page 187:
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"Negligence has been defined as the absence of such care as it was
the duty of the defendant to take. The fact that a professional man
has been negligent or that his client has suffered damage does not
of itself give rise to a cause of action, for negligence alone does not
give a cause of action, and damage alone does not give a cause of
action: the two must co exist. But if the negligence constitutes a
breach of contract presumably there must be a cause of action if
only for nominal damages.
Actionable negligence may be said to possess three essential
ingredients: the complex concept of duty, breach of the duty, and
damage suffered by the person to whom the duty was owing. In the
case of a solicitor and his client, such negligence involves:
(a)

a legal duty towards the client to exercise care or skill, or
both;

(b)

a breach of that duty by the solicitor, i.e. a failure to attain
the standard of care or skill prescribed by law; and

(c)

actual loss to the client as the direct result of such breach.

Where there is professional negligence on the part of a solicitor the
client's cause of action is breach of contract and not tort.
The action thus arising in contract and not in tort the principle is that a
plaintiff, even though he in fact has suffered no pecuniary loss arising
from a defendant's breach of contract or fails to prove any pecuniary loss
naturally flowing from the breach of contract, is in general entitled to
nominal damages. See Chitty on Contract (23rd Ed.) at paragraph 1433,
which reads:
"Nominal damages. Wherever a party is liable for a breach of contract,
either express or implied, the plaintiff is in general entitled to nominal
damages (usually forty shillings) although no actual damage is proved, the
violation of a right at common law will often entitle the plaintiff to
nominal damages, even without proof of special damage. Usually this
situation arises when the defendant's breach of contract has in fact caused
no loss to the plaintiff, but it may also arise when the plaintiff, although he
has in fact suffered loss, fails to prove any loss flowing from the breach of
contract or fails to prove the actual amount of his loss. The normal use of
nominal damages, however, is to establish the infringement of the
plaintiffs legal right, and sometimes is a mere peg on which to hang costs.

Page 52 of 62

[82]

Hence, it was argued for the defendants that if a claimant who sues
solely in negligence and does not prove damages, then the claim in
negligence falls. Here, the plaintiffs claim was based purely in
negligence. This is to be gleaned from paragraphs 29, 30, 31 and
32 of the Statement of Claim. Hence, on that premise it was
contended for the defendants that nominal damages does not apply
to a claimant who sues in negligence and proves breach of duty but
fails to prove damages.

[83]

On the other hand, it was argued for the plaintiff that even though
substantial damages were not proven, the plaintiff was nevertheless
entitled to nominal damages. In this regard, counsel for the
plaintiff referred to the decision of the Court of Appeal in
Chandran G Nair and Ors v Afjin Bank Berhad [2015] 1 MLJ p.59
CA where the Court of Appeal held that the bank which had sued
the solicitor for professional negligence had failed to prove
damages. Hence the award of RM5,520,236.77 given by the High
Court (see: Afjin Bank Berhad v Chandran G Nair and Ors. [2013]
9 CLJ p.460) was set aside. The Court of Appeal then proceeded to
order "nominal damages of RMS0,000.00. But it is imperative to
note that KE Hilborm v Tan TiangQuee [1972] 2 MLJ p.94 was not
referred to the Court of Appeal. The Court of Appeal's rationale
for awarding nominal damages may be culled from the following
summary of the judgment:"[5]

Although the respondent failed to prove the damages it had
suffered, the court recognised the fact it must have suffered
some amount of loss through the appellants' negligence as
the respondent was wholly unable to recover any monies
from Abdul Rashid. The nominal damages of RM50,000
awarded was neither miniscule nor excessive in the
circumstances but reasonable given that it was difficult, if
not impossible, to assess the damages in the context of the
evidence adduced or the lack thereof (see paras 39 & 42).

[84]

In so far as the decision of the Court of Appeal in Chandran G
Nair's case is concerned, I take the view that that case is quite
possibly confined to its own peculiar facts as there the Court of
Appeal alluded to the fact that quantification of damages were
difficult or impossible whereas here there is no such impediment.

[85]

Further, I am of the view that if the proper arguments based on KE
Hi/home's case had been taken up before the Court of Appeal,
nominal damages may not have been ordered as the cause of action
in negligence would have been unsustainable since the bank had
failed in proving that it suffered loss.
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[86]

At any rate it is clear that in Chandran G Nair's case, the Court of
Appeal did not make a clear distinction between proving damages
in contract and proving damages in the tort of negligence and the
consequences that will follow to the cause of action where
damages are not proven in the latter type of case."

Outcome - Negligence
91.

Thus my primary position is that the plaintiff has failed in her claim
for negligence by reason of the absence of any duty of care on
TLDM's part and the plaintiffs failure to prove damages. However, I
am of the view that even if a duty of care existed and the duty of
care was breached by TLDM,

the plaintiff fails in her claim for

negligence as she has not proven any damages.

92.

For completeness, I would state that if I had to award any damages to
the plaintiff, then it would not be more than RM20,000.00 and this
amount would have been subsumed in the award for defamation in
any event.

93.

Next I will deal with the causes of action for misrepresentation,
invasion of privacy and misuse of private information. I find it
unnecessary to deal with the claim based on misrepresentation and
the tort of invasion of privacy as these aspects of the plaintiffs claims
seem to have been dropped from the plaintiffs submissions dated 23
December 2016, plaintiffs reply submissions dated 6 January 2017
and the plaintiffs further clarifications submissions dated 26 January
2017.
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Misuse of private information

94.

As such, I need to deal only with the claim based on the tort of
"misuse of private information".

95.

96.

In this regard, reliance was placed on the following cases:-

(a)

Applause Store Productions Ltd and anor. v R.aphael
[2008] EWHC 1781;

(b)

Campbell v MGN Limited [2004] UK.HL 22.

In Applause Store the Court held that there was misuse of private
information via a Facebook page relating to the claimant's sexuality.
In Campbell the House of Lords ruled that the plaintiff, Ms Naomi
Campbell had established that there was misuse

of private

information when the defendants published facts pertaining to the
treatment (for drug addiction) which she was receiving and details of
the treatment. The information related to the duration and frequency
and the daily time schedule for the treatment. It also gave
information of her commitment to the treatment process and lastly a
visual portrayal by means of photographs of her when she was
leaving the place where treatment had been taking place. In
determining what was and was not private information, Lord Hope
of Craighead said [92] :-
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"92.

97.

The underlying question in all cases where it is alleged that there
has been a breach of the duty of confidence is whether the
information that was disclosed was private and not public. There
must be some interest of a private nature that the claimant wishes
to protect: A v B Ltd [2003] QB 195, 206, para 11 (vii). In some
cases, as the Court of Appeal said in that case, the answer to the
question whether the information is public or private will be
obvious. Where it is not, the broad test is whether disclosure of the
information about the individual ("A") would give substantial
offence to A, assuming that A was placed in similar circumstances
and was a person of ordinary sensibilities."

Hence, having regard to the approach that was taken in the cases
referred to above the question here is - did the erroneous information
have the quality of privacy about it and did the plaintiff have a
legitimate expectation of privacy with regard to the erroneous
information that was stored in the HR Info system?

98.

Clearly, the issue here is not whether the erroneous information is
private information in the sense of it being confidential. Indeed, even
the plaintiff accepts

that the

erroneous

information is

not

confidential in nature and readily accepts that it can be obtained via
the public domain. And so the question as to whether she is still
married to D 1 and whether she is or was the wife of his second or
third marriage are all matters that are in the public domain, so to
speak. As a matter of plain logic and reason, these matters are not,
and cannot be construed as "private information".
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99.

The next question is whether the plaintiff had an expectation that the
information of and concerning her marital status with Dl would be
kept private. In this regard the plaintiff did not go so far as to suggest
that she had such an expectation. In fact her complaint is not even
the fact that such information is kept in the HR Info system. Her
complaint is that "false" information is being stored in the HR Info
system rather than the fact that it is stored in the HR Info system.

100. According to counsel for the plaintiff, although the tort that he is
relying on is described as "misuse of private information", there is no
necessity to prove any "misuse". I disagree. In fact, it is of the very
essence of the tort that there must be misuse.

101. Here there is no suggestion that TLDM misused the erroneous
information in any way. In fact TLDM gains nothing by retaining the
erroneous information in the HR Info system. In fact as the current
litigation has shown, TLDM passively retained the erroneous
information in the HR Info system much to their detriment and peril.

102. Hence, for the reasons discussed above, it is my conclusion that the
erroneous information is not private information, rather it is
erroneous information which was wrongly retained in the HR Info
system.
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103. Further, there is no evidence of any misuse. The erroneous
information was merely retained in the HR Info system in a passive
manner. No one knew about the mistake until the plaintiff was
alerted to its existence, quite possibly by someone within TLDM.

104. In all the circumstances, for the reasons as discussed above, I find
that the plaintiff has not established the necessary elements for the
tort of misuse of private information.

Court's ruling on the issues
105. My ruling on the issues are as follows:-

(a)

There is no evidence to show that D1 was
"involved with" or "responsible" or "culpable" for
the erroneous information being retained in the HR
Info system after his divorce with the plaintiff.

(b)

There is no evidence that D 1 "benefited" from the
erroneous information being retained in the HR
Info system after his divorce from the plaintiff.

(c)

There is

no evidence that D1's chances of
promotion would be affected if the HR Info system
shows that he had been married 3 times?
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(d)

D2-D3 are liable in defamation for the retention of
erroneous information concerning the plaintiff in
the HR Info system as the association or
juxtaposition of the plaintiffs name and designation
with Puan Sujaihah's photo and her residential
address is "defamatory" of the plaintiff.

(f)

Dl does not have a duty of care towards plaintiff to
ensure that plaintiffs details are properly undated in
the HR Info system.

(h)

TLDM has proven that the erroneous information
concerning the plaintiff was retained in the HR Info
system (user view) because of a glitch caused by the
source code, albeit that the source code had not
been produced as it had been purportedly "erased".

(i)

TLDM does not owe a duty of care to the exspouse of its officers to ensure that the personal
details of an ex-spouse are properly updated in the
HR Info system.

(k)

Since the HR Info system has been updated (after
the suit was filed) the plaintiff is only entitled to
damages m the sum of RMS0,000.00 for
defamation.

Page 59 of 62

Order

106. The plaintiffs claim against Dl

is dismissed with costs of

RM40,000.00 (subject to 4°/o allocator). The plaintiffs claim for
defamation against D2 and D3 is allowed. D2 and D3 are to pay a
sum totalling RMS0,000.00 as damages for defamation with interest
thereon at the rate of 5°/o per annum from the date of this judgment
until full payment. D2 and D3 are to pay costs of RM40,000.00 to the
plaintiff. (No allocatur is payable by D2 and D3 as per Order 91 Rule
1 (b) Rules of Court 2012).

Order accordingly.

Date: 11 September 2017

{

S. N antha Balan
Judge
High Court
Kuala Lumpur
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